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Report to the Annual General Meeting: 

In accordance with Section 186 (4) Sentence 2, and Section 221 (4) of the German 
Stock Corporation Act (AktG), there follows our report on point 9 of the Agenda:  

With the authorization proposed under item 9 of the Agenda, the Executive Management and 
Supervisory Boards would like to make use of the legal possibility of creating equity by 
means of issuing bonds linked with conversion rights or warrant options on shares of 
Medigene AG (CBW bonds). An adequate equity position is an important foundation for the 
Company's future development. By issuing CBW bonds, the Company will obtain a flow of 
external capital at what is currently a favorable rate of interest.  

In principle, the Company's shareholders are entitled to purchase an amount of new CBW 
bonds to be issued pro rata of their current share of the Company's registered share capital.  

The CBW bonds should, in principle, be taken over by at least one credit institute or at least 
one company operating through the credit institute in line with Section 53 (1) Sentence 1 or 
Section 53b (1) Sentence 1 or (7) of the German Banking Act, which would be obliged to 
offer them for sale to shareholders. This simplifies processing and is not to be regarded as 
an exclusion of subscription rights, since in this way, shareholders will be granted an indirect 
right to purchase the bonds.  

The proposed resolution provides for an authorization to exclude this fundamental 
subscription right in the case of issuance of CBW bonds in the case of certain individual 
purposes tabled in the proposed resolution in accordance with the relevant statutory 
provisions. After consideration of all the facts, in the opinion of the Executive Management 
and Supervisory Boards, the authorization to exclude shareholder subscription rights is 
justified on the grounds explained below and is also appropriate vis-à-vis the shareholders.  

Authorization to exclude subscription rights for utilization of share fractions is necessary 
because, in the case of a capital increase, a reasonable subscription reference ratio must be 
maintained and so this serves only for the purposes of rounding up the amounts relating to 
the capital measurement. Fractions arise when the subscription ratio or the amount of the 
capital increase mean that not all the new shares can be evenly spread over the 
shareholders. The cost of trading warrants for share fractions is in no way justified by any 
advantage to shareholders. The new shares not linked with warrants created by the 
exclusion of shareholder subscription rights are either traded on the stock exchange (where 
possible) or utilized in other ways in the best interests of the Company. Any potential dilution 
effects are negligible due to the limitation to share fractions.  

The authorization to exclude subscription rights accruing to holders of convertible bonds or 
warrant-linked option rights serves the purpose of rendering unnecessary the reduction of 
option or conversion prices and also avoids the need to make an additional cash payment to 
holders of such rights. Instead, in order to prevent any dilution effects from arising, holders of 
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such rights may be granted a subscription right to the new bonds in the amount to which they 
would have been entitled had they exercised their option or conversion right.  

Furthermore, the Executive Management Board and the Supervisory Board shall only be 
authorized to issue CBW bonds under exclusion of shareholder subscription rights in cases 
where the new shares to be issued pursuant to the conversion or warrant-linked option rights 
do not exceed 10% of the Company's registered share capital, neither at the time of the 
coming into force, nor at the time of exercising the authorization. This would give the 
Company the chance to react swiftly to favorable stock exchange events and to give it the 
market proximity which will allow it to determine the optimum terms and conditions for the 
bond issue.  

This is not possible where subscription rights are granted, since the length of the period 
during which purchases can be made limits the possibility of reacting swiftly to market 
conditions. The uncertainty concerning the exercise of subscription rights may also have a 
negative effect on the success of a placement of CBW bonds with third parties. In addition, 
exclusion of subscription rights affords the Company the opportunity of further extending its 
shareholder base to include international investors.  

The statutory basis for excluding subscription rights is enshrined in Section 221 (4) Sentence 
2, and Section 186 (3) clause 4 of the German Stock Corporation Act (AktG). The purpose of 
these standard provisions is to afford the shareholder protection from dilution of ownership in 
terms of shares held. Whether or not such a dilution effect arises can be calculated. Based 
on the Black/Scholes model or other suitable actuarial methods, the hypothetical stock 
exchange price for the bond can be calculated and any dilution effects derived by comparing 
this with the issuing price. In accordance with the authorization, the issuing price may not be 
significantly below the theoretical market value ascertained by recognized actuarial methods. 
Therefore, in line with Section 186 (3) Sentence 4 of the German Stock Corporation Act 
(AktG), nothing else is applicable in the case of a capital increase under exclusion of 
subscription rights.  

In every case, the Executive Management Board and Supervisory Board shall verify whether 
shareholders are protected from the effects of dilution. An investment bank or auditor may be 
instructed to provide a report on this aspect.  

The Executive Management Board and Supervisory Board shall add the shares below to the 
limit of 10% of the registered share capital of the Company provided for by the authorization:  

• shares, which during the maturity of the authorization in line with or in appropriate 
application of Section 186 (3) Sentence 4 of the German Stock Corporation Act 
(AktG), are issued under exclusion of shareholder subscription rights, and  

 

• shares, which are or will be issued for the purposes of servicing convertible bonds or 
warrant-linked options pursuant to other authorizations, providing and to the extent 
that such bonds have been issued during the term of these authorizations in 
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appropriate application of Section 186 (3) Sentence 4 of the German Stock 
Corporation Act (AktG) under exclusion of shareholder subscription rights.  

The conditional capital is required to service the conversion and warrant-linked options 
associated with the CBW bonds.  

The conversion or warrant-linked option price for a new share shall be determined by the 
Executive Management Board with the consent of the Supervisory Board and shall take into 
account the prevailing market conditions at the time of issue of the CBW bonds. This price 
shall not be below 80% of the reference price defined in the authorization (see above, item 9 
b) ee) of the Agenda).  

Finally, the Executive Management Board of Medigene AG shall not make use of the 
conditional capital 2016/I or of the authorization pursuant to item 9 b) of the Agenda (2016 
authorization) to the extent that the total shares issued pursuant to the 2016 authorization – 
assuming the convertible notes/options are issued excluding shareholder subscription right – 
shall not exceed 20% of the registered share capital, calculated from the time of the 2016 
authorization becoming effective or from the exercise of the 2016 authorization, depending 
on which amount shall be the smaller. The aforementioned 20% limit shall factor in shares (i) 
issued pursuant to the authorized capital 2015/I (Section 5 (4) of the Articles of 
Incorporation), excluding subscription right during the period in which the 2016 authorization 
shall be effective, and (ii) shares issued to service convertible notes or options for which 
there is an authorization at the time when the 2016 authorization shall be applicable, 
assuming the convertible notes and/or options have been issued excluding shareholding 
subscription right (assuming they are not aimed at servicing the rights of members of the 
Executive Management Board and/or members of staff in connection with stock option 
programs). The Executive Management Board can only be exempted from this restriction 
through a resolution of the Annual General Meeting. This restriction is aimed at limiting 
potential dilution for shareholders resulting from the exclusion of the subscription right.  

 

Planegg/Martinsried, 30 June 2016 

 

________________________  ________________________ 

Prof. Dr. Dolores Schendel   David Lemus 
Chair of the Executive    Member of the Executive 
Management Board    Management Board 
 

 


